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Lesson 4

Services

	
	

	Introduction
	In this lesson of instruction, you should acquire a basic understanding of the differences between contracts for inherently governmental functions and contracts for advisory and assistance services, with emphasis on potential conflicts of interest with future acquisitions.

	
	

	
	


Overview
	
	

	Terminal learning objective
	The table below shows the terminal learning objective (TLO) and the enabling learning objectives (ELOs) which support the terminal learning objective found in this lesson.  



	
	Terminal Learning Objective

	
	Given appropriate resources and various sample requirements for specialized services, analyze those requests to determine if advisory and assistance services are appropriate and if there are potential conflicts of interest, so that sound business judgments can be made.

ELOs

1. Determine an appropriate advisory or assistance service contract.  

2. Determine if a potential conflict of interest exists for follow-on contracts.
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Overview, Continued

	
	

	In this lesson
	The following topics are covered in this lesson.
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	Student preparation
	The following are your preparation assignments that should be completed prior to class time:

· Read this lesson.

· Review FAR —2.101, 7.5, 9.5, 11.106, 22.1001, 22.1002, 22.1007, 37.1, 37.2

· Reference:  DFARS —237.2
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Inherently Governmental Functions

	
	

	ELO 1
	At the conclusion of this unit of instruction, you  should be able to accomplish the following:

1. Distinguish between an inherently governmental function and an appropriate advisory or assistance service contract.

	
	

	
	

	Purpose
	The purpose of this section is to prescribe policies and procedures to ensure that inherently governmental functions are not performed by contractors.  It implements the policies of the Office of Federal Procurement Policy (OFPP).

References:   FAR 7.500

	
	

	
	

	Definition
	An inherently governmental function means a function that is so intimately related to the public interest as to mandate performance by Government employees.  This definition is a policy determination, not a legal determination.

An inherently governmental function includes activities that require either the exercise of discretion in applying Government authority, or the making of value judgments in making decisions for the Government.

Reference:  FAR 2.101

	
	

	
	

	Policy
	Contracts shall not be used for the performance of inherently governmental functions.  Agency decisions which determine whether a function is or is not an inherently governmental function, may be reviewed and modified by appropriate Office of Management and Budget (OMB) officials.

References:  FAR 7.503

	
	

	
	

	Applicability
	The requirements of this section apply to all contracts for services.  They do not apply to services obtained through either personnel appointments, advisory committees, or personal services contracts issued under statutory authority.

Reference:  FAR 7.502
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Inherently Governmental Functions, Continued
	
	

	List of inherently governmental functions 
	The following is a list of some functions considered to be inherently governmental:

· The direct conduct of criminal investigations.

· The control of prosecutions and performance of adjudicatory functions (other than those relating to arbitration or other methods of alternative dispute resolution).

· The command of military forces, especially the leadership of military personnel who are members of contingency support activities.

· The conduct of foreign relations and the determination of foreign policy.



	
	· The determination of agency policy, such as determining the content and application of regulations, among other things.

· The determination of federal program priorities for budget requests.

· The determination of what government property is to be disposed of and on what terms (although an agency may give contractors authority to dispose of property at prices within specified ranges and subject to other reasonable conditions deemed appropriate by the agency).

· Award contracts.

· The determination of budget policy, guidance, and strategy.



	
	· The approval of federal licensing actions and inspections.

· The approval of position descriptions and performance standards for federal employees.

· The approval of the agency responses to Freedom of Information Act requests (other than routine responses that, because of statute, regulation, or agency policy, do not require the exercise of judgment in determining whether documents are to be released or withheld), and the administrative appeals of denials of Freedom of Information Act requests.
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Inherently Governmental Functions, Continued
	
	

	Additional functions


	Additional functions include:

· Direction and control of federal employees.

· Control and direction of intelligence and counter-intelligence operations.

· Selection or nonselection of individuals for Federal Government employment.

· Conduct of administrative hearings to determine the eligibility of any person for a security clearance, or involving actions that affect matters of personal reputation or eligibility to participate in government programs.

· Collection, control, and disbursement of fees, royalties, duties, fines, taxes and other public funds, unless authorized by statute.

· Control of the treasury accounts.

· Administration of public trusts.

· Drafting of Congressional testimony, responses to Congressional correspondence, or agency responses to audit reports from the Inspector General, the General Accounting Office, or other Federal audit entity.

References:  FAR 7.503

	
	

	
	


Not Inherently Governmental Functions

	
	

	Introduction
	There are many services and actions that are not considered to be inherently governmental functions.  However, they may approach being inherently governmental functions because of the way in which the contractor performs the contract or the manner in which the Government administers contractor performance.  

When contracting for services and actions, agencies should be fully aware of the terms of the contract, contractor performance, and contract administration to ensure that appropriate agency control is preserved.    

	
	

	
	

	Not inherently governmental functions
	The following are examples of functions generally not considered to be inherently governmental; therefore, contractors may provide them.

· Budget preparation, including workload modeling, fact-finding, efficiency studies, should-cost analyses, etc.

· Reorganization and planning activities

· Analyses, feasibility studies, and strategy options to be used by agency personnel in developing policy

· The development of regulations

· The evaluation of another contractor’s performance

· Acquisition planning

· Assistance in contract management (such as when the contractor might influence official evaluations of other contractors)

· Technical evaluation of contract proposals

· Support in preparing responses to Freedom of Information Act requests

· Information regarding agency policies or regulations, such as attending conferences on behalf of an agency, conducting community relations campaigns, or conducting agency training courses

· Inspection services

	
	

	
	Continued on next page


Not Inherently Governmental Functions, Continued
	
	

	Not inherently governmental functions, 

continued

	· Legal advice and interpretations of regulations and statutes to Government officials

· Special non-law enforcement, security activities that do not directly involve criminal investigations, such as prisoner detention 



	
	· Contractors working in any situation that permits or might permit them to gain access to confidential business information and/or any other sensitive information (other than situations covered by the Defense Industrial Security Program)

· Contractors participating in any situation where it might be assumed that they are agency employees or representatives

· Contractors serving as arbitrators or providing alternative methods of dispute resolution

Reference:  FAR 7.503

	
	

	
	

	Service Employee
	Service employee means any person engaged in the performance of a service contract other than any person employed in a bona fide executive, administrative or professional capacity, as those terms are defined in Part 541 of Title 29, Code of Federal Regulations.

Reference:  FAR 22.1001

	
	

	
	

	Service Contract Act of 1965, as Amended
	Contractors performing on service contracts in excess of $2,500 to which no predecessor contractor’s collective bargaining agreement applies shall pay their (service) employees at least the wages and fringe benefits found by the Department of Labor (DOL) to prevail in the locality, or in the absence of a wage determination, the minimum wage set forth in the Fair Labor Standards Act.  The most current wage rates must be obtained from DOL via a wage determination request.  The wage determination is then incorporated into the solicitation and resultant contract.  Because a wage
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Not Inherently Governmental Functions, Continued
	
	

	Service Contract Act of 1965, as Amended, continued
	determination covers one year only, a new DOL wage determination is to be requested and incorporated when exercising an option, or at the annual anniversary date of a multiple year contract (if funded by annual appropriations).  An adjustment in contract price may result.  

Reference:  FAR 22.1002, and 22.1007

	
	


Nonpersonal vs. Personal Services

	
	

	Transition


	When contractors are solicited to perform identifiable tasks that are determined to be NOT inherently governmental, these tasks may be performed on a nonpersonal or personal basis.  The majority of contracts for services awarded by the Government each year are for nonpersonal services.  Let’s look at the differences between nonpersonal and personal services.

	
	

	
	

	Nonpersonal services


	In regard to a nonpersonal services contract, the personnel rendering the services are not subject, either by the contract’s terms or by the manner of its administration, to the supervision and control usually prevailing in relationships between the Government and its employees.

Nonpersonal service contracts are authorized by the Government in accordance with FAR 37.102, under general contracting authority, and do not require specific statutory authorization.  The contracting officer is responsible for determining whether the services needed will be nonpersonal or personal using the definitions found in FAR 37.101 and the guidelines found in FAR 37.104.

Reference:  FAR 37.101, 37.103
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Nonpersonal vs. Personal Services, Continued

	
	

	Personal services
	As indicated in FAR 37.101, a personal services contract is characterized by the employer-employee relationship it creates between the Government and the contractor’s personnel.  The Government is normally required to obtain its employees by direct hire under competitive appointment or other procedures required by the civil service laws.  Obtaining personal services by contract, rather than by direct hire, circumvents those laws unless Congress has specifically authorized acquisition of the services by contract.

In a personal services contract, the contractor is considered to be, and is treated as an employee of the Government.  In this type of relationship, a government officer or employee directly supervises and controls the contractor’s personnel on a continuing basis.

Factors to consider in determining if a government employer-employee relationship exists include the following:

· Performance is on site.

· Principal tools and equipment furnished by the government.

· Services are in furtherance of assigned function or mission.

· Civil Service personnel are performing comparable services.

· The service will be needed beyond 1 year.

· Requires government direction, directly or indirectly.

Reference:   FAR 37.104
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Nonpersonal vs. Personal Services, Continued
	
	

	Personal services relationship


	Independent contractors who perform work for the Government and whose work is either accepted or rejected by the Government do not qualify as personal service contractors.  Likewise, an isolated case of unauthorized supervision of a contractor employee would not necessarily make that employee a personal services contractor.  The personal services relationship depends upon the extent to which contractor employees are supervised and controlled by the government, and the continuity of such a relationship.

	
	

	
	

	Services in question


	Factors that tend to characterize services as personal rather than nonpersonal are listed below.

· Services represent the discharge of a government function that calls for the exercise of personal judgment and discretion on behalf of the Government.

· Requirement is continuing rather than short-term or intermittent.

· Government reserves the right to assign tasks to and prepare work schedules for contractor employees during performance of the contract.

· Government retains the right (whether actually exercised or not) to supervise the work of the contractor personnel, either directly or indirectly.

· Government reserves the right to supervise or control the method by which the contractor performs the service, the number of people employed, and the special duties of individual employees.

· Government will review performance by each individual contractor employee, as opposed to reviewing a final product or service on an overall basis after completion of work.

· Government retains the right to have contractor personnel removed from the job for reasons other than misconduct or security.

· Contractor personnel are used interchangeably with government personnel to perform the same functions.

	
	

	
	


Contract Advisory and Assistance Services (CAAS)
	
	

	Introduction
	This section prescribes policies and procedures for acquiring advisory and assistance services by contract.  This applies to contracts, whether made with individuals, or organizations, that involve either personal or nonpersonal services. 

	
	

	
	


	Definition
	Advisory and assistance services means those services provided under contract by nongovernmental sources to support or improve:

· organizational policy development

· decision-making

· management and administration

· program and/or project management and administration, and

· research and development activities.

Reference:   FAR 2.101

	
	

	
	

	Purchase 

descriptions
	Contracting personnel should ensure that purchase descriptions for advisory and assistance services:

· reserve final determination for government officials

· require proper identification of contractor personnel who attend meetings, answer government telephones, or work in situations where their actions could be construed as acts of government officials unless, in the judgment of the agency, no harm can come from failing to identify themselves, and

· require suitable marking of all documents or reports produced by contractors.

Reference:  FAR 11.106
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Contract Advisory and Assistance Services, Continued

	
	

	Exceptions
	The following activities and programs are excluded or exempted from the definition of advisory and assistance services:

· Routine information technology services unless they are an integral part of a contract for the acquisition of advisory and assistance services

· Architectural and engineering services as defined in the Brooks Architect-Engineers Act (Section 901 of the Federal Property and Administrative Services Act of 1949, 40 U.S.C. 541)

· Research on theoretical mathematics and basic research involving medical, biological, physical, social, psychological, or other phenomena

Research:  FAR 37.202

	
	

	
	

	Policy essential to agency’s mission
	Subject to FAR 37.205, agencies may contract for advisory and assistance services, when essential to the agency’s mission, to:

· obtain outside points of view to avoid too limited judgment on critical issues

· obtain advice regarding developments in industry, university, or foundation research

· obtain the opinions, special knowledge, or skills of noted experts

· enhance the understanding of, and develop alternative solutions to, complex issues

· support and improve the operation of organizations, or  

· ensure the more efficient or effective operation of managerial or hardware systems.

Reference:   FAR 37.203

	
	

	
	


Contract Advisory and Assistance Services - Types

	
	

	Introduction
	Contracting for advisory and assistance services is a legitimate way for the Government to improve services and operations.  Accordingly, advisory and assistance services may be used at all organizational levels to help managers achieve maximum effectiveness or economy in their operations.  All advisory and assistance services are to be classified in one of the definitions given below.

Reference:  FAR 37.203; DFARS 237.2

	
	

	
	

	Management and professional support services
	Management and professional support services provide assistance, advice, or training for the efficient and effective management and operation of organizations, activities (including management and support services for R&D activities), or systems.  

These services are normally closely related to the basic responsibilities and mission of the agency originating the requirement for the acquisition of services by contract.  Included are efforts that support or contribute to improved organization of program management, logistics management, project monitoring and reporting, data collection, budgeting, accounting, performance auditing, and administrative/technical support for conferences and training programs.

	
	

	
	

	Studies, analyses, and evaluations
	Studies, analyses, and evaluations provide organized, analytical assessments/evaluations in support of policy development, decision-making, management, or administration.  Included in these services are studies in support of

· R&D activities 

· acquisition models 

· methodologies, and 

· related software supporting studies, analyses, or evaluations.
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Contract Advisory and Assistance Services -Types, Continued

	
	

	Engineering and technical services
	Engineering and technical services are used to support the program office during the acquisition cycle by providing such services as systems engineering and technical direction to ensure the effective operation and maintenance of a weapon system or major system as defined in OMB Circular No. A–109.  These services also provide direct support of a weapon system that is essential to research, development, production, operation, or maintenance of the system.

	
	

	
	

	Note
	See DFARS 237.270 for supplemental coverage in regard to the acquisition of audit services.

	
	

	Multiple awards of CAAS task order contracts
	If an indefinite quantity task order contract is used to acquire contract advisory and assistance services and will not exceed 3 years and $10,000,000, including options. A contracting officer is not required to give preference to multiple awards.  However, if it will exceed the levels stated, then the contracting officer shall make multiple awards unless—

· The contracting officer or other official designated by the head of the agency determines in writing, before issuance of the solicitation, that the services are so unique or highly specialized that it is not practicable to award more than one contract.

· A determination is made by the contracting officer or other official designated by the head of the agency, after evaluation of offers, that only one offeror is capable of providing the services at the level of quality required.

· Only one offer is received.
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Contract Advisory and Assistance Services (CAAS) Types, Continued

	
	

	Limitations on

payment for CAAS
	Contractors may not be paid for services to conduct evaluations or analyses of any aspect of a proposal submitted for initial contract award unless:

· neither covered personnel from the requesting agency, nor from another agency, with adequate training and capabilities to perform the required proposal evaluation, are readily available and a written determination is made in accordance with FAR 37.204

· the contractor is a Federally-Funded Research and Development Center (FFRDC) as authorized in 41 U.S.C. 419, and the work placed under the FFRDC’s contract meets the criteria of FAR 35.017–3, or

· such functions are otherwise authorized by law.

Reference:  FAR 37.203

	
	

	
	

	When not to use
	Contract advisory and assistance services (CAAS) shall not be used:

· in performing work of a policy, decision-making, or managerial nature which is the direct responsibility of agency officials

· to bypass or undermine personnel ceilings, pay limitations, or competitive employment procedures

· to contract for work on a preferential basis to former government employees

· under any circumstances specifically to aid in influencing or enacting legislation, or

· to obtain professional or technical advice which is readily available within the agency or another federal agency.

Reference:  FAR 37.203

	
	

	
	


Certification Statements

	
	

	Requesting activity responsibilities
	When a study is to be acquired, the technical officer must provide a signed statement that the Defense Technical Information Center (DTIC) and other sources have been queried, and that no existing scientific or technical report could fulfill the requirement.

Reference:  DFAR 237.272(b)

	
	

	
	

	Approval authority
	For the department of defense authority to approve the use of advisory and assistance services in contracts over $50,000 resides with:

· an SES manager

· a general or flag officer, or

· an officer in O–6 grade who has subordinate SES personnel.

This authority cannot be redelegated.  See DoDD 4205.2.

Reference:  DFARS 237.272

	
	

	
	

	Contracting officer responsibilities
	The contracting officer shall verify that:

· The determination required by FAR 37.203(d) is made.  There must be a determination that neither covered personnel for the requesting agency nor another agency, with adequate training and capabilities to perform the required advisory and assistance services, are available.

· The applicable requirements of FAR 37.103 & 104 (personal vs. nonpersonal services), and FAR 37.2, Contract Advisory and Assistance Services (CAAS) are met.

· Action is taken to avoid conflicts of interest in accordance with FAR 9.5.

	
	

	
	


Practical Exercise--CAAS

	
	

	Objective
	The objective of this exercise is for you to accomplish the following:

1. Distinguish between an inherently governmental function and an appropriate advisory or assistance service contract.



	
	

	Directions
	Analyze the acquisitions listed below.  Your analysis should include rationale for each response.

	
	

	
	

	Requirement A
	A.  Software development and consulting service
1.  Is it a CAAS?  
2.  Can we contract for it based on FAR 37.2 guidelines?

3.  If it is a CAAS, what type of CAAS is it?
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Practical Exercise--CAAS, Continued

	
	

	Requirement B
	B.  Research on stress-related injuries
1.  Is it a CAAS?

2.  Can we contract for it based on FAR 37.2?

3.  If it is a CAAS, what type of CAAS is it?



	
	

	
	

	Requirement C
	C.  Study on management efficiency
1.  Is it a CAAS? 

2.  Can we contract for it based on FAR 37.2 guidelines?  

3.  If it is a CAAS, what type of CAAS is it?
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Practical Exercise--CAAS, Continued

	
	

	
	

	Requirement D
	D.  Development of electrical/mechanical training manuals

1.  Is it a CAAS?  

2.  Can we contract for it based on FAR 37.2 guidelines?  

3.  If it is a CAAS, what type of CAAS is it?



	
	


Potential Conflicts of Interest

	
	

	ELO 2
	At the conclusion of this unit of instruction, you  should be able to accomplish the following:

2.  Determine if a potential conflict of interest exists for follow-on contracts.

	
	

	
	

	Transition
	In acquisition planning, managers and responsible parties should consider whether to restrain the awardee from competing for follow-on contracts due to organizational conflicts of interest.  Acquisitions should be identified that would create an actual or potential conflict of interest on future acquisitions.  Rules and procedures, as shown in FAR Subpart 9.5, should be followed as guidance in identifying any potential problems.

	
	

	
	

	Definition
	Organizational conflict of interest means that, because of other activities or relationships with other persons:

· a person is unable or potentially unable to render impartial assistance or advice to the Government,

· the person’s objectivity in performing the contract work is or might be otherwise impaired, or 

· a person has an unfair competitive advantage.
Reference:   FAR 9.502
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Potential Conflicts of Interest, Continued

	
	

	Applicability

	Conflict of interest criteria applies to all contracts; however, contracts more likely to encounter conflicts of interest are:

· management support services

· consultant or other professional services

· contractor performance of, or assistance in, technical evaluations

· systems engineering and technical direction work performed by a contractor who does not have overall contractual responsibility for development or production

· contracts with either profit or nonprofit organizations, including nonprofit organizations created largely or wholly with government funds, and

· instant contracts—an organizational conflict of interest may result when factors create an  actual or potential conflict of interest on an instant contract, or when the nature of the work to be performed on the instant contract creates an actual or potential conflict of interest on a future acquisition.  In the latter case, some restrictions on future activities of the contractor may be required.

Reference:   FAR 9.502
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Potential Conflicts of Interest, Continued

	
	

	Contracting

officer

responsibilities
	The contracting officer must avoid, neutralize, or mitigate significant potential conflicts of interest before contract award.  Of special interest is the possibility for a potential conflict of interest in regard to follow-on contracts.  The rules and procedures the contracting officer must follow when an acquisition involves a significant potential organizational conflict of interest are described in FAR 9.5.

The contracting officer must:

· Identify acquisitions that would create an actual or potential conflict of interest.
· Determine whether the acquisition is exempt, by statute, from the requirements of FAR Subpart 9.5.
· Prepare a written analysis of the potential conflict of interest, only when a substantive issue concerning potential conflict of interest exists.
· Select and/or prepare the applicable solicitation provision and contract clause.
· Forward the analysis and proposed provision and clause to the chief of the contracting office for review and approval.
· Incorporate the provision(s) and/or clause(s) in the solicitation, if approved.
· Resolve the potential conflict based on the information supplied by the offeror in response to the solicitation or during discussions.
· Retain any certificates submitted as prescribed in the solicitation.
References:   FAR 9.501–507

	
	

	
	

	Examples

	The FAR provides some good examples to illustrate situations in which questions concerning organizational conflicts of interest may arise.

Reference:   FAR 9.508
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Potential Conflicts of Interest, Continued

	
	

	
	

	Waivers
	The agency head or a designee may waive any general rule or procedure pertaining to potential conflicts of interest by determining that its application in a particular situation would not be in the Government’s interest.  Any request for waiver must be in writing, shall set forth the extent of the conflict, and requires approval by the agency head or designee.  Agency heads shall not delegate waiver authority below the level of head of a contracting activity.
Reference:   FAR 9.503

	
	

	
	


Ethics Alert—GAO Case

	
	

	General Accounting Office (GAO) Case, B–247833.2

Sep 25, 1992
	Controls Engineering Maintenance Corporation (CEM Corp.) protested the Department of the Navy’s proposed award of a contract to NORVA Marine, Inc., under request for proposals (RFP), which was issued by the Naval Supply Center, Norfolk, Virginia.  CEM Corp. contended that NORVA should have been disqualified from the competition because of an alleged organizational conflict of interest.  

The RFP was issued as a small business set-aside for maintenance services and parts for air conditioning equipment used on board aircraft carriers.

CEM protested that NORVA should not have been permitted to compete for the award because of the alleged conflict of interest, based on CEM’s belief that NORVA’s chief executive officer (CEO) assisted in the preparation of the RFP specifications.  CEM contended in its protest that NORVA’s CEO publicly made statements to this effect, and concluded that inside information, such as the specific intent and requirements of the agency, would have been made available to NORVA’s CEO to assist him in drafting the specifications.

Because the protester failed to provide any substantial evidence to prove these allegations, and based on the denials and sworn statements provided by the contracting officer and contract specialist, in addition to affidavits furnished by the Navy and NORVA, GAO found for the Government.

GAO’s decision stated that “even if NORVA’s CEO had been employed by the agency to draft the specifications, this by itself would not necessarily result in a conflict of interest.”   CEM failed to provide evidence that any improper behavior took place; failed to show where NORVA received unfair advantage over other competitors; failed to show that NORVA received “inside” information that was not available to other offerors.
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Ethics Alert—GAO Case, Continued
	
	

	General Accounting Office (GAO) Case, B–247833.2

Sep 25, 1992, continued
	GAO also stated that “there must be credible evidence and not mere suspicion or innuendo that a conflict of interest exists before a firm may be excluded from a competition on this basis.”

Reference:  Controls Engineering Maintenance Corp., B–247833.2,  

                   September 25, 1992

	
	


	
	

	Note
	CEM made allegations about NORVA but was unable to prove the allegations were true.  See FAR 9.505-2 for guidance on when a contractor may assist in specification preparation and still compete for the acquisition.

	
	

	
	


Summary

	
	

	Lesson summary
	Upon receiving a request to obtain services by contract, determine whether it is for advisory and assistance services, or whether it is excluded by FAR 37.202.  If it is CAAS, determine whether it involves inherently governmental functions or is otherwise prohibited.  

Determine whether the requested services create a potential organizational conflict of interest.  If so, analyze the situation and obtain approval of a course of action to avoid, neutralize, or mitigate it.  Then you are ready to complete your solicitation and proceed with the acquisition.
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