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CHAPTER FOUR

GOVERNMENT CONTRACT FORMATION
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This is the final “read-ahead” chapter that the student must complete before coming to the CON 210 resident portion of the class.  This material will be reviewed and discussed in class.  But to be prepared for class, however, students must comprehend the following reading and understand the terms at the close of the Chapter.

I.  BACKGROUND


In a typical consumer transaction, sellers (i.e. Sears) solicit offers from purchasers and reserve powers of acceptance to themselves.  In contrast, in all procurements above the SAT, the Government solicits offers from sellers and reserves the power of acceptance to itself as purchaser.  In this manner the Government retains control of the contract formation process.  It thus controls the manner, means and conditions under which it will become obligated under contracts.  

In 1985 significant statutory enactments changed procurement language, intensified emphasis on competitive contracting, and in some ways simplified the acquisition process.  Title VII of the Spending Reduction Act of 1984, popularly called the Competition in Contracting Act of 1984 (CICA), P. L. 98-369, was signed by the President on July 18, 1984.  It amended the principal statutes governing contract formation.  As amended by CICA, the basic statutes emphasize the requirement that Government agencies promote the competition in government procurement.  In other words, the law requires use of procurement procedures that will facilitate competition; it does not require that competition (i.e. multiple offers) be achieved before a government contract may be awarded.
II.  COMPETITION IN CONTRACTING ACT (CICA) 

CICA seeks to increase competition.  It accomplishes this, in part, by imposing more stringent restrictions on the awarding of noncompetitive (mainly sole-source) contracts.  Agencies must use competitive procedures (sealed bids or competitive proposals) unless a statutory exception applies.  Use of such statutory exceptions must be justified in writing, approved by an appropriate official, and public notice must be given  
CICA established "full and open competition” as the standard for awarding federal contracts for property or services.  "Full and open" competition is achieved if all responsible sources are permitted to submit bids or proposals for a proposed procurement.  To meet this standard of full and open competition, Executive Branch agencies are generally required to use competitive procedures, whether by soliciting sealed bids or by requesting proposals and making award after discussions (competitive proposals).  

Under CICA, an advocate for competition is required in each agency, and within the agency, in each procuring activity.  The primary responsibilities of the advocates for competition at both levels are to challenge barriers to competition and to promote full and open competition in the procurement of property and services.  The agency's advocate is required to report annually to the senior procurement executive concerning progress made to enhance competition and the plans to remove remaining barriers to competition.  To ascertain compliance, the head of each agency is required to submit to Congress an annual Report on Competition that includes actions taken to increase competition and reduce noncompetitive contracting.


CICA’s mandate of “full and open competition” does not apply to several types of contracting actions.  These include:

A.  Simplified acquisitions under FAR Part 13; When using simplified procedures under FAR Part 13, the agency is required to promote competition only “to the maximum extent practicable.” 10 U.S.C. § 2304(g)(3).  See American Eurocopter Corp., B-283700, Dec. 16, 1999, 99-2 CPD ¶ 110 (holding that the simplified acquisition of a Bell helicopter was exempt from the statutory requirement for full and open competition). But the requirement to seek competition must still be fulfilled.  Thus, an agency’s repeated mishandling of electronic quotes was found to violate its duty to foster competition.  Matter of: S.D.M. Supply, Inc., B-271492; 96-1 CPD ¶ 288.  Also, subdividing a “large ($100,000+) requirement into smaller procurement actions below the Simplified Acquisition Threshold is an improper attempt to avoid competition.  See L.A. Sys. v. Dep’t of the Army, GSBCA No. 13472-P, 96-1 BCA ¶ 28,220 (holding that the Army improperly fragmented its requirements in order to use simplified acquisition procedures and avoid the requirement for full and open competition).
B. Contracts awarded using contracting procedures authorized by statute. See, e.g. 18 U.S.C. §§ 4121-4128 and FAR Subpart 8.6 (acquisitions from Federal Prison Industries, Inc.);
C.  Modifications within the scope of the original contract. AT&T Communications, Inc. v. Wiltel, Inc., 1 F.3d 1201 (Fed. Cir. 1993) (holding that a modification adding T3 circuits was within the scope of a comprehensive contract for telecommunication services; reversing G.S.A. Board of Contract Appeals decision granting the protest
D. Orders placed under requirements or definite-quantity contracts.
E.  Orders placed under indefinite-quantity contracts entered into pursuant to FAR Part 6. Corel Corp., B-283862, Nov. 18, 1999, 99-2, CPD ¶ 90; Corel Corp. v. United States, Civil Action No. 99-3348, (D.D.C., Mem. Op. & Order filed Sept. 17, 2001), at http://www.dcd.uscourts.gov/99-3348.pdf. But see Electro-Voice, Inc., B-278319, B-278319.2, Jan. 15, 1998, 98-1 CPD ¶ 23 (holding that orders which implement a “downselect” that result in the elimination of a vendor to which a delivery order contract has been issued from consideration for future orders are not exempt from competition requirements). 
F.  Orders placed under task or delivery order contracts entered into pursuant to FAR Subpart 16.5. 
G.  Reprocurement Contracts under FAR 49.402-6.  If the repurchase quantity is less than or equal to the terminated quantity, the contracting officer can use any acquisition method the contracting officer deems appropriate; however, the contracting officer must obtain competition to the maximum extent practicable. 

Full and Open Competition After Exclusion of Sources.

Under limited circumstances, a contracting officer may exclude one or more sources from a particular contract action. 10 U.S.C. § 2304(b); 41 U.S.C. § 253(b); FAR Subpart 6.2; DFARS Subpart 206.2. After excluding these sources, a contracting officer must use competitive procedures that promote full and open competition.  A contracting officer may generally exclude one or more sources under two circumstances: 

(1) Establishing or maintaining alternative sources for supplies or services. FAR 6.202; DFARS 206.202; and 

(2) Set-asides for small businesses. FAR 6.203; DFARS 206.203. 

III.  COMMERCIAL ITEM PROCUREMENT
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A.  Federal Acquisition Streamlining Act (FASA) 

Competition requirements have also been affected by the passage of FASA.  It requires all procurements, to the maximum extent practicable, to specify the acquisition of commercial and non-developmental items.  This extends to all prime contractors and subcontractors at all tiers, to incorporate, to the maximum extent practicable, commercial items or nondevelopmental items as components of items supplied to the Government.  Additionally, FASA requires agencies to modify requirements in appropriate cases, to ensure that requirements can be met by commercial items.

B.  Commercial Items Defined  


Commercial acquisitions are available for any item, other than real property, that is of a type customarily used for nongovernmental purposes and that has been sold, leased, or licensed to the general public or state and local governments.  It can include items not yet available in the marketplace or services provided in support of commercial products such as installation, maintenance, repair and training.  In general, whether an item is a commercial item is a matter within the contracting agency’s discretion.  (See Matter of: Canberra, Inc., B-271016, 96-1 CPD ¶ 269).  Whether an item is a non-developmental item (NDI) is also for the agency to determine, as long as the item is not being developed specifically for Government (rather than commercial) specifications and will be available commercially or capable of being produced at time of award.  (See Matter of: Motorola, Inc., B-247913.2, 92-2 CPD ¶ 240.)

C.  Statutory Exemptions  

The acquisition of commercial items is facilitated by various exceptions to statutory and certification requirements which would otherwise be applicable.  Examples of such exceptions include the Walsh-Healey Act, Contingent Fee Restrictions, Minimum Response Time for Offers, and the Drug Free Workplace Act of 1988.  FAR 12.503.  Similar exceptions are made for subcontracts at any tier for the acquisition of commercial items or commercial components:  Labor Surplus Area requirements under the Small Business Act, Tariff Act of 1930, Supplies for Certain Vessels and Aircraft, Authority to Grant Duty Free Treatment, Limitation on Payments to Influence Certain Federal Transactions, Walsh-Healey Act, Validation of Proprietary Data Restrictions, Contingent Fees, Examination of Records, Service Contract Act of 1965, Minimum Response Time, Rights in Technical Data, Drug-Free Workplace Act of 1988, Transportation in American Vessels of Government Personnel and Certain Cargo, and Fly American provisions. FAR 12.504.

D.  FAR Application

FAR Part 12 acquisition procedures are used if commercial items are involved.  The multitudes of FAR clauses usually required have been replaced by five simplified clauses.  Of these five, 52.212-2 Evaluation is optional.  52.212-5 Contract Terms and Conditions Required to Implement Statute or Executive Orders, is required.  52.212-1 Instructions to Offerors and most of 52.212-4 Contract Terms and Conditions can be tailored.  52.212-3 Offeror Representations and Certifications can be tailored if a FAR 1.4 deviation is obtained.  If these clauses are inadequate and tailoring is allowed, the Government is afforded added latitude by way of an addendum to the contract, which allows for the use of additional or specialized clauses where appropriate.  For example, the acceptance paragraph of 52.212-4 primarily relies on the contractors quality program.  If an extremely complex commercial item is being procured which requires a detailed acceptance test procedure, a specially drafted acceptance procedure could be included in the addenda. 

E.  Exchanges with Industry Before Receipt of Proposals  

In order to better understand the Government’s requirements and industry capabilities, the FAR also allows for open exchanges of information with industry before the receipt of proposals.  Public hearings, market research, draft RFPs, and other techniques can be used to identify and resolve a wide variety of issues such as the acquisition strategy, the feasibility of the requirement, the suitability of the proposal instructions and evaluation criteria, or any other industry concerns.  FAR 15.210(c).  However, more information may still be needed before a potential offeror can decide whether to participate in an acquisition.  With an Advisory Multi-Step Procurement, agencies publish a presolicitation notice that contains a general description of the scope or purpose of the solicitation.  It invites potential offerors to submit limited information that can assist the Government in assessing their viability as competitive offerors.  Contractors who do not have a realistic chance of receiving an award can be so advised early in the process, saving them proposal preparation costs and reducing the risk of protests.  

F.  Streamlined Solicitation of Commercial Items
 
A contracting officer can expedite the acquisition process when purchasing commercial items, regardless of whether the procurement is accomplished using simplified acquisition, sealed bid, or negotiation procedures. FAR 5.203(a).  These procedures  include:

(1) shortening the time between posting notice of the contract actions and issuing the  solicitation, FAR 5.203(a)(1); 
(2)  Using a combined CBD synopsis/solicitation procedure. FAR 5.203(a); and 

(3) Employing a shortened Response time  that still affords potential offerors a reasonable opportunity to respond to commercial item acquisitions. FAR 5.203(b). 
See American Artisan Productions, Inc., B-281409, Dec. 21, 1998, 98-2 CPD ¶ 155 (finding fifteen day response period reasonable).

When considering offers,  Contracting officers should allow offerors to propose more than one product that will meet agency’s needs.   If adequate, only existing product literature shold be requested from offerors in lieu of unique technical proposals. 

In evaluating Offers, when evaluation factors are used, the contracting officer may insert a provision substantially the same as the provision at FAR 52.212-2, Evaluation-Commercial Items. Paragraph (a) of the provision shall be tailored to the specific acquisition to describe the evaluation factors and relative importance of those factors.  Often, the criteria need not be more detailed than technical (capability of the item offered to meet the agency need), price and past performance. Technical capability may be evaluated by how well the proposed product meets the Government requirement instead of predetermined subfactors. In making award, the Contracting officer must select the offer that is most advantageous to the Government based on the factors contained in the solicitation.  Contracting Officers must fully document the rationale for selection of the successful offeror including discussion of any trade-offs considered. FAR 12.602(c); See Universal Building Maintenance, Inc., B-282456, July 15, 1999, 99-2 CPD § 32. 
G.  Tailoring Commercial Items  Provisions and Clauses 

FAR 12.302 outlines the parameters for tailoring the provisions and clauses established pursuant to Part 12.  It states, in part:

The provisions and clauses established in this subpart are intended to address, to the maximum extent practicable, commercial market practices for a wide range of potential Government acquisitions of commercial items.  However, because of the broad range of commercial items acquired by the Government, variations in commercial practices, and the relative volume of the Government's acquisitions in the specific market, contracting officers may, within the limitations of this subpart, and after conducting appropriate market research, tailor the provision at 52.212-1, Instructions to Offerors--Commercial Items, and the clause at 52.212-4, Contract Terms and Conditions--Commercial Items, to adapt to the market conditions for each acquisition.


Specifically excluded from the authority to tailor are the portions of 52.212-4 addressing:  (1) Assignments; (2) Disputes; (3) Payment (except as provided in Subpart 32.11); (4) Invoice; (5) Other compliances; and (6) Compliance with laws unique to Government contracts.


Tailoring pursuant to §12.302 is authorized only to make the applicable portion of 52.212-4 conform with customary commercial practice (as disclosed by market research); tailoring portions of 52.212-4 to be inconsistent with customary commercial practice requires a waiver approved pursuant to agency procedures.  Therefore, if a portion of 52.212-4 is inconsistent with customary commercial practice, it may be left alone, or tailored to be consistent with customary commercial practice.  If a portion of 52.212-4 is consistent with customary commercial practice, it may not be tailored absent an agency waiver.

If industry representatives do not object to a proposed clause, does that mean it is consistent with the industry’s customary practice? See Smelkinson Sysco Food Services, B-281631, 99-1 CPD ¶ 57 at Vol. 2.

IV.  TYPES OF SPECIFICATIONS


A.  Design Specifications



In Monitor Plastics Company, (72-2 BCA 9626, ASBCA No. 14,447) the Armed Services Board of Contract Appeals described the different types and characteristics of specifications, and the responsibility associated with each.  The Board stated:

There are DESIGN specifications, which set forth precise measurements, tolerances, materials, in process and finished product tests, quality control, inspection requirements, and other specific information.  Under this type specification, the Government is responsible for design and related omissions, errors, and deficiencies in the specifications and drawings.

Whether commercial or non-commercial procedures are contemplated, the law mandates that acquisition officials state requirements in terms of functions to be performed, performance required, or essential physical characteristics.  The legislative history of these statutory enactments explains that the reason for specifying how agencies define their requirements is to:

[promote] the use of effective competition.  This flexibility can enhance innovation and increase effective competition by permitting a range of distinct property or services to qualify as responsive when desirable, but permit the use of design specifications when most appropriate.  Wherever practical, the committee feels that contractors should be told what the government needs and not how to do it.  The advantage of this approach is that it allows the government to take advantage of the competitive marketplace.

1984 U.S.C.C.A.N. 2174


The avoidance of design specifications not only encourages competition, but also helps to ensure that risk of non-performance remains with the contractor.  When an acquisition is based on design specifications issued by the Government, the Government assumes the risk of non-performance through its “warranty” of the specifications.  This implied warranty was recognized by the Supreme Court as early as 1918 in the case of United States v. Spearin, 248 U.S. 132 (1918).  Spearin involved construction of a dry-dock for the Navy, and relocation of a sewer to facilitate the construction.  In discussing allocation of fault following failure of the sewer, the Court stated:

[the] insertion of the articles prescribing the character, dimensions and location of the sewer imported a warranty that if the specifications were complied with, the sewer would be adequate.  This implied warranty is not overcome by the general clauses requiring the contractor to examine the site, to check up the plans, and to assume responsibility for the work until completion and acceptance.

B.   Performance Specifications

Again, in Monitor Plastics Company, the Armed Services Board of Contract Appeals described the different types and characteristics of specifications, and the responsibility associated with each.  The Board stated:

PERFORMANCE specifications set forth operational characteristics desired for the item.  In such specifications design, measurements and other specific details are not stated nor considered important so long as the performance requirement is met.  Where an item is purchased by a performance specification, the contractor accepts general responsibility for design, engineering, and achievement of the stated performance requirements.  The contractor has general discretion and election as to detail but the work is subject to the Government's reserved right of final inspection and approval or rejection.  

A “performance-based” contract for services bases the Government’s payment (or at least a portion of it) on results achieved in contract performance, rather than on the effort expended by the contractor. The focus is shifted from the process of performance to the result of performance.  This shift in orientation is intended to accomplish at least three goals: to hold the contractor accountable by paying for successfully achieving a stated objective; to free the contractor from unnecessary direction or supervision by the Government; and to reduce the burden on the Government for directing and supervising the contractor’s efforts and activities.  It requires that the statement of work be written in a manner that establishes measurable standards (e.g., timeliness, quality of result, etc.) against which to measure the contractor’s performance, and a plan to measure whether the contractor has met that standard. See generally FAR Subpart 37.6.  It is possible for a contract to have both level-of-effort tasks and “performance-based” tasks in the same statement of work.  One such arrangement used by NASA is described in Decision Systems Technologies, Inc. v. NASA, GSBCA No. 13766‑P, 1996 WL 580215. 
According to Office of Federal Procurement Policy (OFPP) guidance, performance-based contracts should have the following attributes:
1.  Describe the requirements in terms of results required rather than the

methods of performance of the work. Agencies should structure

performance work statements in contracts around the purpose of the

work to be performed, that is, what is to be performed rather than how

to perform it. For example, instead of telling the contractor how to

perform aircraft maintenance or stating how many mechanics should

be assigned to a crew, the contract should state that the contractor is

accountable for ensuring that 100 percent of flight schedules are met

or that 75 percent of all aircraft will be ready for flight.
2.  Set measurable performance standards. Standards should be set in

terms of quality, timeliness, and quantity among other things. Agencies

should ensure that each standard is necessary, carefully chosen, and

not unduly burdensome. Failure to do so can result in unnecessarily

increased contract costs. Agencies should also ensure that standards

are not set so high that they could drive up the cost of service or too

low that they may act as a disincentive to good contract performance.

3.  Describe how the contractor’s performance will be evaluated in a

quality assurance plan. A good quality assurance plan should include a

surveillance schedule and clearly state the surveillance methods to be

used. The plan should focus on the quality, quantity, and timeliness of

the performance outputs to be delivered by the contractor, among

other things, and not on the steps required or methods used to produce

the service.
4.  Identify positive and negative incentives, when appropriate. Incentives

should be used when they will induce better quality performance and

may be either positive or negative, or a combination of both. They

should apply to the most important aspects of the work, rather than

every individual task.

C.  Purchase Descriptions

In Monitor Plastics Company, the Armed Services Board of Contract Appeals described purchase descriptions and the responsibility associated with them.  The Board stated:

PURCHASE DESCRIPTIONS are specifications which designate a particular manufacturer's model, part number, or product.  The description may be modified by the phrase 'or equal.'  Under this specification if the contractor furnishes, or uses in fabrication, the specified brand name or an acceptable and approved 'or equal,' the responsibility for proper performance generally falls upon the Government.  We state 'generally' because the Government's responsibility is conditioned upon the correct use of the product by the contractor.  If the contractor elects to manufacture an equal product in-house, it is his responsibility to assure that the product is equal to the specified brand named product.

V.  INVITATIONS FOR BIDS

A.  INTRODUCTION – WHETHER TO USE AN IFB OR RFP? 

In modern times, use of IFB competitions have diminished.  An IFB does not afford the flexibility offered by competitive negotiation to use multiple evaluation factors, to allow proposal revisions or to engage in discussions.  Nonetheless, IFB’s are still well suited to many procurements that do not require the potentially complex and time consuming procedures associated with negotiated procurements.  The diminshed use of IFB’s was facilitated, in part by the Competition in Contracting Act of 1984, which eliminated the statutory preference for sealed bidding and directed that sealed bidding should be used only if certain criteria were met.  These criteria are:

(1) there must be ample time for all the necessary actions, from solicitation through evaluation; 

(2) the award will be based on price and price-related factors; 

(3) discussions with offerors about their bids will not be necessary; and 

(4) there is a reasonable expectation of receiving more than one bid.  

If these four conditions are not met, CICA directs that the agency "shall request competitive proposals…" 10 U.S.C. § 2304(a)(2)(B).

B.  Equal Treatment of Bidders  

One of the essential characteristics of Government procurement is that offerors are treated equally.  In order to ensure equal treatment, during the solicitation phase of Sealed Bidding any necessary technical or other information is communicated to or from bidders only through the Contracting Officer.  No disclosures or commitments are to be made which may give any offeror an advantage over others.  The Contracting Officer may discover (through correspondence or by discussions with a prospective offeror) ambiguities or inconsistencies in the solicitation, which could result in the receipt of nonresponsive sealed bids.  In order to correct that situation, a timely amendment should then be made to the Request for Sealed Bids.  Alternatively, the solicitation may be canceled if a compelling justification exists. 


To insure equal treatment of all prospective contractors, no information concerning a pending or prospective purchase is divulged to Government personnel not directly concerned with the purchase, unless they require the information in the performance of their duties.  All discussions or correspondence should be handled through the Contracting Officer or designated personnel.

C.  Late Bids 

The bidder has the responsibility to communicate the bid to the correct person at the correct address at the proper time which is no later than the end of the minute specified for bid opening. In Amfel Constr., Inc., B233493.2, 89-1 CPD ¶ 477, a bid was considered timely since it was delivered within 20-50 seconds after the bid opening clock clicked to the bid opening time and the bid opening officer had not declared bid submission period ended.  Bids that are received after the exact time set for opening are late bids and, as a general rule may not be considered.  It is the person designated as the bid opening officer who decides when the time has arrived and he reads the bids to those present (FAR 14.402-1).  While the bid-opening-room clock is prima facie evidence of the correct time, a bid opening officer who arbitrarily opens a bid early or late can invalidate the solicitation process or be compelled to consider a bid that had been rejected earlier for untimely delivery.  

FAR 14.304 provides that a bid received after the exact time specified for receipt is late and will not be considered unless (a) it is received before award is made, and (b) the Contracting Officer determines that accepting the late offer would not unduly delay the acquisition, and either:

“(i) If it was transmitted through an electronic commerce method authorized by the IFB, it was received at the initial point of entry to the Government infrastructure not later than 5:00 p.m. one working day prior to the date specified for receipt of bids; or

“(ii) There is acceptable evidence to establish that it was received at the Government installation designated for receipt of bids and was under the Government’s control prior to the time set for receipt of bids.” [FAC 97-14, effective Nov. 23, 1999] 

“Acceptable evidence” includes the time/date stamp of that installation on the bid wrapper, or other documentation maintained by the installation, or testimony of Government personnel.  

A late modification or withdrawal of bid is generally subject to the same conditions. As previously mentioned, bids may be modified or withdrawn at any time prior to the time fixed for bid opening, by written or telegraphic notice if received prior to such time.  A bid may be modified after the opening of bids when the modification is in the interests of the Government and is not prejudicial to other bidders.  Where the low bidder offers to reduce its price, for example, the modification may be accepted.  Since the low bidder was already entitled to the award, no valid complaint of prejudice could be made by other bidders.

D.  Rejection of Bids 

Prior to bid opening, all bids may be rejected, but only when it is in the public interest to do so.  Almost any reason will constitute legally sufficient justification for cancellation.  However, after bid opening, the government must have a compelling reason.  Rejecting all bids not only means that the bidders’ efforts will go unrewarded, but also that their strategies will be disclosed.  This can seriously impair competition in the future.  Examples of “compelling reasons” include:  insufficient funds, defective specifications, elimination of the requirement, or the ability of the government to make the item cheaper and faster by itself. 

E.  Lapse of Bids  

A bid may be terminated by the passage of the time stipulated in the bid itself, or by withdrawal (revocation) by the offeror (bidder), or by rejection by the offeree (the Government).  When a bid is terminated, it cannot ordinarily be reinstated.  Infrequently, a rejected bid may be reinstated and accepted without readvertising, where the bidder consents in writing and the Government has sufficient time to accept.
F.  The Firm-Bid Rule 

The Firm-Bid rule provides that a bid submitted in response to a solicitation  may not be freely withdrawn after the opening of the bids.  This rule is a departure from the common principles of commercial contract law, which allow withdrawal (revocation) any time before acceptance.  In the commercial sector, in order to make an offer  irrevocable, the offeree must pay consideration to the offeror (i.e., purchase an “option”).  Even though the Firm Bid Rule departs from this general rule (the government pays no consideration to the contractor), both the GAO  and the Courts have consistently upheld  the Firm-Bid rule in their decisions.  The Rule is considered essential to maintaining the integrity of the bid process, in which all bids are publicly disclosed upon opening. 

There are some exceptions to the Firm-Bid rule.  The rule does not apply where there has been a mutual mistake as to a material fact, or where the IFB is silent on the question of withdrawal, or where it is in the interest of the Government to allow the bidder to withdraw his bid  (i.e. – a bid so low that the contractor’s ability to perform is called into question).  Exceptions to the rule are made in cases where it would be unconscionable for the Government to require performance.  In addition, the Firm-Bid rule does not prevent a bidder from modifying a bid if a clerical or conceptual mistake is alleged and proved by clear and convincing evidence.

G.  Mistakes in Bids  

Bids are required to conform to an IFB in order to be acceptable.  A mistake as to a material matter in the contract may render the bid nonresponsive and require its rejection. If the bidder before the opening discovers a mistake in a bid, the bid may be withdrawn.  After bid opening, a bidder does not have the right to withdraw or modify its bid, making the bid effective with the mistake as an included term.

However, a mistake that involves a misreading of the specifications, is arithmetical, or clear cut, may qualify for relief that allows for the mistakes correction.  There are two prerequisites.  First, the mistake must meet the legal standard of being a correctable mistake.  As stated above, nonresponsive bids cannot be corrected to make them responsive.  Second, the Contracting Officer must have actual or constructive knowledge of the mistake.  The Contracting Officer cannot accept a bid in good faith if he knows or should have reason to know of the mistake.

1.  Mistakes in Bid:  Relief Before Award  

The FAR discusses two types of mistakes; (1) clerical mistakes present in the bid itself and (2) other mistakes.  Clerical mistakes, (such as obvious misplacement of a decimal point or obviously incorrect discounts) may be corrected by the contracting officer, upon verification by the bidder.  FAR 14.407-2.   Other mistakes may be corrected if the bidder can prove, with  "clear and convincing evidence”, (1) that a mistake was made, (2) the nature of the mistake, and (3) the term actually intended. FAR 14.407-3

Two types of relief are available if it can be shown before award that a mistake was made in the bid.  One type of relief is withdrawal of the bid; the other type, much less frequently allowed, is correction of the bid.  Correction will ordinarily not be allowed if it will lower the bidder's price below that of the lowest bidder, unless “ the mistake and the bid actually intended are ascertainable substantially from the invitation and the bid itself.”  FAR 14-407-3(a).  However, a low bid may be changed downward without any evidence, since such an adjustment is not prejudicial to other bidders.
FAR Part 14.407 sets forth detailed guidance on how to handle different mistakes, or problems that may arise when a contractor can prove a mistake, but not the nature of the mistake or the term actually intended. 
2.  Mistakes in Bid:  Relief After Award  

Remedies for a mistake discovered after award will vary according to the nature of the mistake.  FAR 14.407-4 and Part 33.2 provides guidance.   In general, “the mistake may be corrected by contract modification if correcting the mistake would be favorable to the Government without changing the essential requirements of the specifications.” FAR 14.407-4(a)  These remedies include (1) rescission of the contract and (2) reformation of a contract to delete the items involved in the mistake or to increase the price.  However, the contract price, as corrected, may not exceed that of the next lowest acceptable bid under the original invitation for bids. 

(a) Mutual Mistakes.  As discussed in Chapter 2, if both the Government and the contractor have made the same mistake and the contract document does not express the agreement both parties intended, the document may be reformed (changed) to express the parties' true agreement.  Reformation is generally not permitted where the contractor claims that the Government and contractor would have come to a different agreement if both had been aware of the mistake prior to award.

(b)  Unilateral Mistakes.  Generally, when a bidder has made a mistake in a bid and the bid has been accepted, the bidder must bear the consequences.  This rule applies unless the error was known to the Contracting Officer prior to contract award, or was so apparent that knowledge of the mistake will be legally presumed.  Under these circumstances, acceptance of a mistaken bid will not result in a binding contract, since one contracting party is not permitted to take advantage of an obvious error made by the other.  The courts will either: (1) relieve the contractor from performance, or (2) allow an adjustment in price to compensate for the error.   

3.  Mistakes in Bid:  Knowledge Imputed to Contracting Officer

The Contracting Officer is charged with notice of mistakes, which are obvious on the face of the bid (e.g., incorrect totaling of prices; failure to insert unit prices; inconsistency of unit prices with extended prices; or unreasonably low price as compared to other bidders).  Even if a bid solicitation specifically states that unit prices will govern, the presence of an inconsistent extended price in the bid will place the Contracting Officer on notice of an error and impose a duty to inquire.  GAO has held that a bid may not be accepted with notice of an error.

Factors other than those on the face of the bid that may place the Contracting Officer on notice of a mistake in bid include:

(a)
Wide range between low bid and several other bid prices;

(b)
Government estimate substantially higher than the bid;

(c)
Contracting Officer knows of prior Government purchases of some similar items at substantially higher prices;

(d)
Letter to Contracting Officer from higher bidder saying low bidder couldn't possibly meet contract at quoted price.


If the Contracting Officer suspects a mistake, he must advise the bidder of all disclosable information that leads him to believe that there is a mistake.  If such verification is attempted and the contractor confirms its bid, the Contracting Officer is under no obligation to inquire further and the verification is binding on the contractor unless the discrepancy is so great that acceptance of the bid would be unfair to the submitter or to other bidders.

Where the Government requests verification of a bid which is much lower than the competition, a low bidder who alleges an error may be permitted to withdraw his bid upon administrative determination that the bid is so far out of line that acceptance would be unfair to both the low bidder and other bona fide bidders.  However, correction in bid cannot be permitted in the absence of clear and convincing evidence of the bid price intended, in view of the rule that bids may not be changed after the time set for the bid opening.

Mistakes, other than clerical mistakes, require determinations by the Contracting Officer whether to permit or require correction or withdrawal of the bid.  Determinations concerning withdrawals or corrections require concurrence of legal counsel. FAR 14.406-3(d).

H.  Types of Contracts Awarded After Sealed-Bidding  

Contracts awarded after sealed bidding must be firm fixed-price or fixed-price with economic price adjustment.

VI.  NEGOTIATED PROCUREMENTS 

As far back as the 1930’s, the Army Air Corps negotiated contracts for development and production of aircraft.  Negotiated contracts were common in WW II.  After the war, the Armed Services Procurement Act of 1947 statutorily authorized negotiated procurements for peacetime use, if one of seventeen exceptions to formal advertising applied.   As noted prrevisouly , the Competition in Contracting Act of 1984 formally eliminated the statutory preference for sealed bidding, directing that sealed bidding should be used only if certain criteria were met.  The statute also provides that the statutory mandate for “fulll and open competition” may be achieved if either sealed bids or competitive proposals are used.


Sealed bidding can provide greater assurance of a rigorous price competition because of the rigid evaluation criteria; award will be made to the low priced acceptable offer.  But sealed bidding cannot evaluate the relative qualitative merit of different proposals, nor can it use multiple evaluation factors (i.e. cost, technical, management, past performance, etc.)  And sealed bidding cannot accommodate discussions with offerors concerning their proposals or evaluation of revised proposals.  These tools are available only in a negotiated procurement. 
The table below provides a quick comparison of these two procurement techniques:

	
	Sealed Bidding 
	Negotiations

	Evaluation Criteria 
	Price and Price-Related Factors 
	Price and Non-Price Factors 

	Responsiveness 
	Determined at Bid Opening
	N/A 

	Responsibility 
	Based on Pre-Award Survey; SBA May Issue COC 
	May be Evaluated Comparatively Based on Disclosed Factors 

	Contract Type 
	FFP or FP w/EPA 
	Any Type 

	Discussions 
	Prohibited 
	Required (Unless Properly Awarding w/o 


A.  Best Value Selection 

A best value competition involves the evaluation and comparison of cost or price and other factors.  This tradeoff process allows the Government the flexibility of considering whatever factors are important in the procurement such as life cycle cost, survivability, technical excellence, human factors, etc.  Mandatory evaluation factors that must always be considered include: (1) cost or price; (2) utility, which can include technical, quality or other factors; and (3) past performance.  The past performance factor can be waived by the Contracting Officer on a case-by-case basis where “past performance is not an appropriate evaluation factor”. There is no requirement that all of the factors considered in the evaluation must be price-related.  Further, although cost or price must be one of the factors considered, there is no statutory requirement that it be accorded the greatest weight in the evaluation.  Some procurements have counted past performance for as much as 50% of award criteria.  

Much has been said about cutting the bureaucratic red tape and allowing the Government procurement work force more options in purchasing the best equipment in the world on time and at a competitive cost.  Best value procurement is supposed to be a step in that direction.  It can afford an agency considerable discretion in making tradeoffs between technical merit and cost factors.  While FAR 15.3 does not specify exactly how to perform the price/technical trade off, several methods have been found legally acceptable.  “Normalizing” involves calculating the cost of upgrading a lower priced technical proposal to achieve the level of a higher technical offer.  If the key features can be added while maintaining the lower cost, the best value determination goes to the offeror who initially submitted the lower priced lower technical proposal.  Another acceptable method involved “proposal discriminators.”  These discriminators identify differences between proposals, which have an impact on important matters such as operations and program goals and can be quantified or unquantified.

Generally speaking, the GAO has given Source Selection Authorities great discretion in conducting best value procurements, sustaining a wide variety of price/technical tradeoff techniques whenever they appear reasonable.  However, while an agency need not disclose the details of how they compared the stated evaluation factors and performed any tradeoffs, some formal analysis that is more that generalized assertions must be made.  The best practice is to disclose in the solicitation the specific method by which the price/technical tradeoff will be performed.  This would lead to a better satisfaction of the agencies real preferences while also enhancing offerors’ confidence that the process is fair.

B. Evaluation of Initial Proposals 

1. General Considerations. The composition of an evaluation team is left to the agency’s discretion and the GAO will not review it absent a showing of conflict of interest or bias. See University Research Corp., B-253725.4, Oct. 26, 1993, 93-2 CPD ¶ 259.  Evaluators must read the entire proposal and be reasonable and follow the evaluation criteria in the RFP. See Marquette Med. Sys. Inc., B-277827.5; B-277827.7, Apr. 29, 1999, 99-1 CPD ¶ 90;  Evaluators must be consistent. If evaluators downgrade an offeror for a deficiency, they must downgrade other offerors for the same deficiency. See Park Sys. Maint. Co., B-252453, June 16, 1993, 93-1 CPD ¶ 466. Scoring disparities between individual evaluators are not objectionable or unusual. See Resource Applications, Inc., B-274943.3, Mar. 5, 1997, 97-1 CPD ¶ 137 (finding that the consensus score accurately reflected the proposal’s merit, even though it was higher than any of the individual evaluator’s scores); But consistency from one proposal to the next, however, is essential.  
Evaluators must evaluate compliance with the stated requirements. If an offeror proposes a better—but noncompliant—solution, the agency should amend the RFP and solicit new proposals, provided the agency can do so without disclosing proprietary data. FAR 15.206(d).  Evaluators may consider matters outside the offerors’ proposals if their consideration of such matters is not unreasonable or contrary to the stated evaluation criteria. See Intermagnetics Gen. Corp.—Recon., B-255741.4, Sept. 27, 1994, 94-2 CPD ¶ 119.  In reviewing protests against allegedly improper evaluations, the GAO will examine the record to determine whether the agency’s evaluation was reasonable and in accordance with the solicitation’s stated evaluation criteria. MCR Fed., Inc., B-280969, Dec. 14, 1998, 99-1 CPD ¶ 8. 

2. Evaluating Cost/Price.  Contracting activities should score cost/price in dollars and avoid schemes that: (1) mathematically relate cost to technical point scores; or (2) assign point scores to cost.  Evaluation scheme must be reasonable, and provide an objective basis for comparing cost to government. 

For Fixed-Price Contracts  Comparing proposed prices usually satisfies the requirement to perform a price analysis because an offeror’s proposed price is also its probable price. But an agency may evaluate the reasonableness of the offeror’s low price to assess its understanding of the solicitation requirements if the RFP permits the agency to evaluate offerors’ understanding of requirements as part of technical evaluation.  Triple P Servs., Inc., B-271629.3, July 22, 1996, 96-2 CPD ¶ 30 (indicating that). 

For Cost Reimbursement Contracts, agencies should perform a cost realism analysis and evaluate an offeror’s probable cost of accomplishing the solicited work, rather than its proposed cost.  It is improper for an agency to award based on probable costs without a detailed cost analysis or discussions with the offeror.   The “probable cost” is the proposed cost adjusted for cost realism.   A proper cost realism analysis requires the agency to analyze each offeror’s proposal independently based on its particular circumstances, approach, personnel, and other unique factors. See The Jonathan Corp., B-251698.3, May 17, 1993, 93-2 CPD ¶ 174; Bendix Field Eng’g Corp., B-246236, Feb. 25, 1992, 92-1 CPD ¶ 227. 
3. Scoring Technical and Management Factors.  Agencies possess considerable discretion in evaluating proposals, and particularly in making scoring decision.  The GAO will not rescore proposals; it will only review them to ensure that the agency’s evaluation is reasonable and consistent with the stated evaluation criteria.  Billy G. Bassett, B-237331, Feb. 20, 1990, 90-1 CPD ¶ 195   An agency may adopt any method it desires, provided the method is not arbitrary and does not violate any statutes or regulations.  At a minimum, an agency must give better proposals higher scores.  An agency may give higher scores to proposals that exceed the minimum requirements, even if the RFP does not disclose how much extra credit will be given under each subfactor.   Many different evaluation “schemes” many be employed.  The most common are discussed below:
(A) Numerical.  An agency may use point scores to rate individual evaluation factors.  The agency, however, should only use point scores as guides in making the award decision. See Telos Field Eng’g, B-253492.6, Dec. 15, 1994, 94-2 CPD ¶ 240 (concluding that it was unreasonable for the agency to rely on points alone, particularly when the agency calculated the points incorrectly).   Interestingly, Army policy prohibits use of numerical scoring (see DOA (AL&T) ltr of Mar. 5, 2001)

(B) Adjectival. An agency may use adjectives (e.g., excellent, good, satisfactory, marginal, and unsatisfactory)—either alone or in conjunction with other rating methods—to indicate the degree to which an offeror’s proposal meets the requisite standards for each evaluation factor 

(C) Colors. An agency may use colors in lieu of adjectives to indicate the degree to which an offeror’s proposal meets the requisite standards for each evaluation factor. 

(D) Narrative. An agency must provide a narrative to rate the strengths, weaknesses, and risks of each proposal. The narrative provides the basis for the source selection decision; therefore, the narrative should reflect the relative importance of the evaluation factors accurately. 

(E) GO/NO GO. The FAR does not prohibit a pure pass/fail method, but the GAO disfavors it. See CompuChem Lab., Inc., B-242889, June 19, 1991, 91-1 CPD ¶ 572. Because pass/fail criteria imply a minimum acceptable level, these levels should appear in the RFP. See National Test Pilot School, B-237503, Feb. 27, 1990, 90-1 CPD ¶ 238 (holding that award to the low-cost, technically acceptable proposal was inconsistent with the statement that the technical factors were more important than cost). 

Agencies must reconcile adverse information when performing technical evaluation. A responsibility determination is not strictly part of the technical evaluation, but the evaluation process may include consideration of responsibility matters.  If responsibility matters are considered without a comparative evaluation of offers, however, a small business found technically unacceptable may appeal to the SBA for a COC. See Docusort, Inc., B-254852, Jan. 25, 1994, 94-1 CPD ¶ 38. 
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4. Evaluating Past Performance or Experience in a Best Value Evaluation. 
A good source of guidance on how to employ past performance information is A Guide to Best Practices for Past Performance, May 1995 (available at http://www.arnet.gov/BestP/BestP. html);  and DOD, A Guide to Collection and Use of Past Performance Information, May 1999 (available on the internet at http://www.acq.osd.mil/ar/doc/ppiguide.pdf);
Agencies may attribute the past performance or experience of parents, affiliates, subsidiaries, officers, and team members, although doing so can be difficult. Agencies may consider their own past experience with an offeror rather than relying solely on the furnished references. In KMS Fusion, Inc., B-242529, May 8, 1991, 91-1 CPD ¶ 447, an agency properly considered extrinsic past performance evidence when past performance was a disclosed evaluation factor. In fact, ignoring relevant extrinsic evidence may be improper. See SCIENTECH, Inc., B-277805.2, Jan. 20, 1998, 98-1 CPD ¶ 33; 
 Agencies must make rational—rather than mechanical—comparative past performance evaluations. In Green Valley Transportation, Inc., B-285283, Aug. 9, 2000, 2000 CPD ¶ 133, GAO found unreasonable an agency’s use of absolute numbers of performance problems, without considering the “size of the universe of performance” where problems occurred.  Lack of past performance history should not bar new firms from competing for government contracts. See Espey Mfg. & Elecs. Corp., B-254738, Mar. 8, 1994, 94-1 CPD ¶ 180; cf. Laidlaw Envtl. Servs., Inc., B-256346, June 14, 1994, 94-1 CPD ¶ 365 (permitting the agency to give credit for commercial past performance if it is equivalent to comparable prior government experience). Agencies must give a neutral rating to firms “without a record of relevant past performance.” FAR 15.305(a)(2)(iv). 
5. Evaluating Past Performance or Experience in a Responsibility Determination. Past performance information may also be used in a responsibility determination, which is not a comparative determination betweeen two contractors, but an evaluation as to whether a particular contractor has the responsibility to perform a contract.  A single default on a prior Government contract requirement, standing alone, does not warrant a determination that the bidder is not responsible at present.  (FAR Subpart 42.15)  On the other hand, a substantial record of poor performance can indicate the likelihood of present nonresponsibility.    
Where the evaluation of past performance depends on data supplied by Government agents, how important are technicalities? What if the Contracting Officer knows of favorable information, which is not reflected in the data he receives? See the MATTER OF: INTERNATIONAL BUSINESS SYSTEMS, INC. at Vol. 2.

C. Setting the Competitive Range FAR 15.306(c)
The competitive range is the group of offerors with whom the contracting officer will conduct discussions, and from whom the agency will seek revised proposals.   The contracting officer must include all of the “most highly rated proposals” in the competitive range unless the contracting officer decides to reduce the competitive range for purposes of efficiency. See FAR 15.306(c)(2).   
The contracting officer (or SSA) may establish the competitive range any time after the initial evaluation of proposals and must consider all of the evaluation factors (including cost/price) in making the determination.  The contracting officer may exclude a proposal from the competitive range despite its lower cost or the weight accorded cost in the RFP if the proposal is technically unacceptable. The contracting officer may exclude an unacceptable proposal that requires major revisions to become acceptable if including the proposal in the competitive range would be tantamount to allowing the offeror to submit a new proposal.

 The GAO ordinarily gives great deference to the agency. To prevail, a protester must show that the decision to exclude it was: (1) clearly unreasonable; or (2) inconsistent with the stated evaluation factors. See Mainstream Eng’g Corp., B-251444, Apr. 8, 1993, 93-1 CPD ¶ 307; cf. Intertec Aviation, B-239672, Sept. 19, 1990, 69 Comp. Gen. 717, 90-2 CPD ¶ 232 (holding that the agency improperly excluded an offeror from the competitive range where its alleged technical deficiencies were minor, its cost was competitive, and the agency’s action seriously reduced available competition). 
Common Errors in setting the competitive range include:

1. Reducing competitive range to one proposal. A competitive range of one is not “per se” illegal or improper. See Clean Svs. Co., Inc., B-281141.3, Feb. 16, 1999, 99-1 CPD ¶ 36; SDS Petroleum Prods., B-280430 Sept. 1, 1998, 98-2 CPD ¶ 59 (concluding that the new standard for establishing the competitive range does not preclude a range of one per se). However, a contracting officer’s decision to reduce a competitive range to one offeror will receive “close scrutiny.” See Rockwell Int’l Corp. v. United States, 4 Cl. Ct. 1 (1983); Aerospace Design, Inc., B-247793, July 9, 1992, 92-2 CPD ¶ 11. 

2. Excluding an offeror from the competitive range for omissions that the offeror could  easily correct during discussions. See Dynalantic Corp., B-274944.2, Feb. 25, 1997, 97-1 CPD ¶ 101.

3. Using predetermined cutoff scores. See DOT Sys., Inc., B-186192, July 1, 1976, 76-2 CPD ¶ 3. 
4. Excluding an offeror from the competitive range for “nonresponsiveness.”   An offeror  may cure a material defect in its initial offer during negotiations; therefore, material defects do not necessarily require exclusion from the competitive range. See ManTech  Telecomm & Info. Sys.Corp., 49 Fed. Cl. 57 (2001).  
5.  Setting the competitive range based on the teachnical evaluation alone,without consideration of an offeror’s proposed cost.  Cost or price must always be considered in competitive range determinations.

D.  Discussions 
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Once the competitive range is set, the Contracting Officer will begin negotiations.  These negotiations are considered “discussions,” and impose certain obligations on the Government.  The Contracting Officer must advise the offeror of “significant weaknesses and deficiencies.  The Contracting Officer may also advise the contractor of other aspects of its proposal (such as cost, price, technical approach, past performance, and terms and conditions) that could, in the opinion of the contracting officer, be altered or explained to enhance materially the proposal’s potential for award.”  
A “deficiency” is “a material failure . . . to meet a Government requirement or a combination of significant weaknesses . . . that increases the risk of unsuccessful contract performance to an unacceptable level.” FAR 15.001. See CitiWest Properties, Inc., B-274689, Nov. 26, 1997, 98-1 CPD ¶ 3.   The contracting officer does not have to specifically identify each deficiency.  Instead, the contracting officer merely has to lead the contractor into areas requiring improvement.  There is no duty to point out a deficiency if discussions cannot improve it (Encon Mgmt., Inc., B-234679, June 23, 1989, 89-1 CPD ¶ 595)  or to inquire into omissions or business decisions on matters clearly addressed in the solicitation. See Wade Perrow Constr., B-255332.2, Apr. 19, 1994, 94-1 CPD ¶ 266.
A “significant weakness” is “a flaw that appreciably increases the risk of unsuccessful contract performance.” FAR 15.001.  The contracting officer does not have to identify every aspect of an offeror’s technically acceptable proposal that received less than a maximum score.  In addition, the contracting officer does not have to advise an offeror of a minor weakness that the agency does not consider significant, even if it subsequently becomes a determinative factor between two closely ranked proposals. See Brown & Root, Inc. and Perini Corp., A Joint Venture, B-270505.2, Sept. 12, 1996, 96-2 CPD ¶ 143; But See Professional Servs. Group, B-274289.2, Dec. 19, 1996, 97-1 CPD ¶ 54 (holding that the discussions were inadequate where “deficient” staffing was not revealed because the agency perceived it to be a mere “weakness”). 
The contracting officer does not have to inform offeror that its cost/price is too high where the agency does not consider the price unreasonable or a significant weakness or deficiency. See JWK Int’l Corp. v. United States, 279 F.3d 985 (Fed. Cir. 2002);SOS Interpreting, Ltd., B-287477.2, May 16, 2001, 2001 CPD ¶ 84. 
While FAR 15.306(d) previously required contracting officer’s to discuss “other aspects of the offeror’s proposal” that could be “altered or explained to materially enhance the proposal’s potential for award,” the new rule merely “encourages” contracting officers to discuss such matters. Federal Acquisition Regulation; Discussion Requirements, 66 Fed. Reg. 65,368 (Dec. 18, 2001) (effective date, Feb. 19, 2002). 
After the agency has completed discussions with all offerors in the competitive range, the remaining offerors must be given the opportunity to revise their proposals simultaneously with a common cut off date.

E.  Clarifications 

Clarifications” are “limited exchanges, between the Government and offerors, that may occur when award without discussions is contemplated.”  FAR 15.306(a). (a) These communications provide an opportunity to clarify—rather than revise—certain aspects of an offeror’s proposal (e.g., the relevance of past performance information to which the offeror has not previously had an opportunity to respond).  Clarifications may be used to resolve minor irregularities, informalities, or clerical errors.   Thus, the correction of a minor math error or certification, or acknowledge a nonmaterial amendment, is a clarification and not a discussion.  However, on several occasions, so-called clarifications have actually constituted “discussions”, such as:

(a) The substitution of resumes for key personnel. See University of S.C., B-240208, Sept. 21, 1990, 90-2 CPD ¶ 249; Allied Mgmt. of Texas, Inc., B-232736.2, May 22, 1989, 89-1 CPD ¶ 485. But see SRS Tech., B-258170.3, Feb. 21, 1995, 95-1 CPD ¶ 95. 
(b) Allowing an offeror to explain a warranty provision. See Cylink Corp., B-242304, Apr. 18, 1991, 91-1 CPD ¶ 384. 
If a Contracting Officer tells an offeror to reduce its price, and later changes the contract requirements as suggested by that offeror and makes award to the same firm, is something amiss? See Matter of: NICK CHORAK MOWING at Vol. 2. 

F.  Source Selection and Award 

1.  Final evaluations.  Agencies must evaluate final proposals using the evaluation factors set forth in the solicitation.  Bias in the selection decision is improper. See Latecoere Int’l v. United States, 19 F.3d 1342 (11th Cir. 1994) (stating that bias against a French firm “infected the decision not to award it the contract . . . .”).   A proposal that fails to conform to a material solicitation requirement is technically unacceptable and cannot form the basis of award.  If the agency wants to accept an offer that does not comply with the material solicitation requirements, the agency must issue a written amendment and give all of the remaining offerors an opportunity to submit revised proposals. FAR 15.206(d). See Beta Analytics Int’l, Inc. v. U.S., 44 Fed. Cl. 131 (U.S. Ct Fed. Cl. 1999)

2.  Subjectivity.  The evaluation process is inherently subjective.  The fact that an agency reasonably might have made another selection does not mean that the selection made was unreasonable. However, the decision must be based on accurate information. See CRA Associated, Inc., B-282075.2, B-282075.3, Mar. 15, 2000, 2000 CPD ¶ 63.  Point scoring techniques do not make the evaluation process objective. See VSE Corp., B-224397, Oct. 3, 1986, 86-2 CPD ¶ 392. Therefore, the RFP should not state that award will be made based on the proposal receiving the most points. See Harrison Sys. Ltd., B-212675, May 25, 1984, 84-1 CPD ¶ 572.

3.  Cost Technical Tradeoff Determinations.  A cost/technical trade-off analysis is essential to any source selection decision using a trade-off (rather than a lowest-priced, technically acceptable) basis of award. See Special Operations Group, Inc., B-287013; B-287013.2, Mar. 30, 2001, 2001 CPD ¶ 73. More than a mere conclusion, however, is required to support the analysis. See Shumaker Trucking and Excavating Contractors, B-290732, 2002 U.S. Comp. Gen. LEXIS 151 (Sept. 25, 2002) (finding the award decision unreasonable where the “agency mechanically applied the solicitation’s evaluation method” and provided no analysis of the advantages to the awardee’s proposal); Beacon Auto Parts, B-287483, June 13, 2001, 2001 CPD ¶ 116 (finding that a determination that a price is “fair and reasonable” doesn’t equal a best-value determination); ITT Fed. Svs. Int’l Corp., B-283307, B-283307.2, Nov. 3, 1999, 99-2 CPD ¶ 76 
Agencies have broad discretion in making cost/technical tradeoffs, and the extent to which one is sacrificed for the other is tested for rationality and consistency with the stated evaluation factors. See MCR Fed. Inc., B-280969, Dec. 4, 1999, 99-1 CPD ¶ 8; see also Widnall v. B3H Corp., 75 F. 3d 1577 (Fed. Cir. 1996) (stating that “review of a best value agency procurement is limited to independently determining if the agency’s decision was grounded in reason”)  A cost/technical tradeoff analysis may consider relevant matters not disclosed in the RFP as tools to assist in making the tradeoff. See Advanced Mgmt., Inc., B-251273.2, Apr. 2, 1993, 93-1 CPD ¶ 288 (holding that it is permissible to consider that loss of efficiency in awarding to a new contractor would reduce effective price difference between the contractor and the incumbent).   The selection decision documentation must include the rationale for any trade-off made, “including benefits associated with additional costs.” FAR 15.308; Opti-Lite Optical, B-281693, Mar. 22, 1999, 99-1 CPD ¶ 61 (finding it improper to rely on a purely mathematical price/technical tradeoff methodology). 
4.  Judgment of the Source Selection Authority.  The source selection authority (SSA) need not personally write the decision memorandum. However, the source selection decision must represent the SSA’s independent judgment. The GAO reviews source selection decisions for reasonableness, consistency with the RFP’s evaluation criteria, and adequacy of supporting documentation. See Wackenhut Servs, Inc., B-286037; B-286037.2, Nov. 14, 2000, 2001 CPD ¶ 114 (emphasizing the importance of contemporaneous documentation of the decision). The SSA has considerable discretion. See Calspan Corp., B-258441, Jan. 19, 1995, 95-1 CPD ¶ 28. 
The SSA may consider slightly different scores a tie and award to the lower cost offeror. Conversely, the SSA may consider slightly different scores to represent a significant difference justifying the greater price. See Macon Apparel Corp., B-253008, Aug. 11, 1993, 93-2 CPD ¶ 93; 


Reliance on the scores of evaluators alone, without looking at strengths and weaknesses of each proposal, may be unreasonable. See SDA, Inc., B-248528.2, Apr. 14, 1993, 93-1 CPD ¶ 320.  SSA’s may disagree with the analyses of and conclusions reached by evaluators, however, they must be reasonable when doing so and adequately support their source selection decision. DynCorp Int’l LLC, B-289863.2, May 13, 2002, 2002 CPD ¶ 83 (finding no support in the record for the SSA to question the weaknesses in the awardee’s proposal as identified by the evaluation teams). 
How much discretion does the Government have in deciding what constitutes “best value”? Does every evaluation factor have to be objective and quantifiable? See the case of WIDNALL v. B3H CORPORATION at Vol. 2.  Is the Government required to discuss a proposal’s “weaknesses” which are not actually “deficiencies”? See the case of ELDYNE, INC. at Vol. 2.  Is there really a difference between “discussions” and “clarifications”? See the case of RAYTHEON COMPANY at Vol. 2.

G.  Debriefing Offerors 
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Before FASA, many offerors filed protests only to seek information regarding the fairness of the award and preserve their legal rights.  Protests were delaying important programs and increasing costs.  Several FASA provisions have helped improve contractor/government communications by requiring agencies to give award notices to all disappointed offerors within three days after contract award.  Pre-award notices of offerors excluded from the competitive range must be “promptly provided.”  However, “promptly” is not defined and contracting officers may delay a required pre-award debriefing if it is in the Government’s best interest.  Offerors excluded from the competitive range can request a debriefing within 3 days of receiving notice of exclusion.  The day the unsuccessful offeror receives the notice does not count towards the three days.  The GAO makes a legal presumption that mail is received within one calendar week from the date it was sent.  Debriefings may be conducted in writing or by electronic means.

PREAWARD AND POSTAWARD DEBRIEFINGS


Agencies must “make every effort” to provide preaward debriefings “as soon as pracical” after receipt of a request.  Post award debriefings should be given within five days of a request “to the maximum extend practicable.”  Pre-award debriefings must disclose the agency’s evaluation of the proposal’s significant elements, the rationale for exclusion, and a statement that a revised proposal will not be considered; they should not include the identity, ranking, content or evaluation of any proposals.  Post-award required briefings must contain a summary of the rationale for award which includes the disclosure of all significant weak or deficient factors, the overall evaluated cost and technical rating of the successful offer and the debriefed offeror, the overall ranking of all offerors and the make and model information for offers of all commercial items.  Both pre- and post-award debriefings should provide reasonable responses to all relevant questions.  Offerors who receive a pre-award debriefing are not entitled to a post-award debriefing involving the same solicitation.  An offeror can also delay a debriefing until after award in order to obtain a more extensive debriefing.


Although some offerors have tried to use debriefings to persuade Government representatives that their offers should have been viewed more favorably, a debriefing is not an occasion to challenge the proceedings or to correct deficiencies in an offer. Its purpose is to “furnish the basis for the selection decision and contract award.”  Matter of: Thermolten Tech., B-278408.2, 98-1 CPD ¶ 35.

VI.  CHAPTER REVIEW 


Prior to coming to the resident portion of the class, students should have gained a basic understanding of the following terms and concepts:

COMPETITION IN CONTRACTING

full and open competition

commercial item procurement

design specifications

performance based contracting

IFB

Firm bid rule

Mistake in Bid

Negotiated Procurement

Best Value Source Selection

Clarifications 

Discussions

Competitive Range

Subjective Judgment







Terminal Learning Objective: Given samples, analyze and determine the manner in which the various pieces of federal legislation and judicial and administrative decisions impact the formation of government contracts.








Enabling Learning Objective 1: Commercial Item Preference 


Recognize how a Government contract for commercial items differs from a Government contract for noncommercial items; compare and contrast the means of forming contracts for commercial items with contracts for noncommercial items, and indicate the types of contracts available for use in each case.





Enabling Learning Objective 2: Tailoring, Waivers, and Deviations in Commercial Item Contracts 


Given an acquisition for commercial items, identify under what circumstances a contracting officer may modify specific clauses without approval and when higher level approval is necessary.





Enabling Learning Objective 3: Statement of Work Specifications 


Illustrate how the use of design and performance specifications impacts the risk of nonperformance and liability of the contracting parties.





Enabling Learning Objective 5: Discussions


Distinguish between requests for clarification of an offeror’s proposal and discussions of a proposal’s deficiencies and weaknesses and identify the legal significance.








Enabling Learning Objective 4: Past Performance as an Evaluation Criterion: 


Identify the legal issues inherent in the use of past performance as an evaluation factor in best value procurements.











Enabling Learning Objective 6: Debriefings 


Determine the events, and the timing of those events, which must occur in the debriefing process; identify those items of information which must be contained in a debriefing of an unsuccessful offeror and those items of information which may not be included.
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Enabling Learning Objective 5: Discussions 


Distinguish between requests for clarification of an offeror’s proposal and discussions of a proposal’s deficiencies and weaknesses and identify the legal significance.
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Enabling Learning Objective 4: Past Performance as an Evaluation Criterion: Comparison/Contrast of Government and Commercial Practice 


Identify the legal issues inherent in the use of past performance as an evaluation factor in best value procurements.
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