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COURSE INFORMATION

1.  Overview:

Welcome to the read-ahead component of CON 210, Government Contract Law.  The purpose of this portion of the course is to introduce you to the legal terminology, concepts and principles that will be applied during the one-week resident portion of this class.  You should be familiar with much of the information presented in the following electronic pages. Some of it is addressed by the pre-requisites to this course.  Some students may have taken a business law or contract law course in the past which dealt with some of this material. Or, you may have already taken part in defending a protest or a claim at your procurement office.  Whatever your level of experience, all the basic information you need to master before coming to class is presented here.  And, prior to coming to the resident component of this course, you will need to acquire a mastery of this material.  It is estimated that you will need between 6 to 10 hours to compete the advance assignments.  You should ask your supervisor to allot you the necessary time to prepare. 
2.  Assignments:   To successfully prepare for the resident portion of the class, students must complete three basic tasks:

1. Read Chapters 1-4, covering the Course Introduction, Ethics in Contracting, Basic Contract Formation, Limitations on Authority of Government Agents, and Government Contract Formation.  Although much of this material will be reviewed in class, students will succeed in class only if they have carefully read this material in advance.  
These chapters may be found on line at 

Chapter 1: INTRODUCTION TO GOVERNMENT CONTRACT LAW & ETHICS 
 https://learn.dau.mil/CollaborativeTools/Library/VirtualCampus/800261/Chap 1 Introduction and Ethics.doc
 

Chapter 2: GENERAL CONTRACT PRINCIPLES 
(https://atlas.dau.gov/CollaborativeTools/Library/VirtualCampus/800261/Chap%202%20Contract%20Formation.doc)
 

Chapter 3: AUTHORITY AND DELEGATION
(https://learn.dau.mil/CollaborativeTools/Library/VirtualCampus/800261/Chap 3 Authority.doc)
 

Chapter 4: GOVERNMENT CONTRACT FORMATION
https://learn.dau.mil/CollaborativeTools/Library/VirtualCampus/800261/Chap 4 Government Contract Formation.doc
 

2. Review the legal terms and concepts listed at the end of each Chapter.  Be sure that you have a basic understanding of these terms prior to beginning the resident part of the class.  All the terms are covered in the text of the Chapters.
3. Prepare your case assignment.  In the resident portion of the class, you will be required to “argue” an actual government contract law case that has already been decided by a Federal Court of Board.  The case presentation constitutes 30% of your grade; so it merits significant preparation on your part.  Here’s what you have to do.  
A. Find your case.  You may not be sent your case assignment until 21-30 days before class start, and all cases are assigned by the instructor teaching the particular class.  Below are 19 listed cases (Attachment 1, Case Study Assignments).  Each will ultimately have two students’ names listed, once the instructor makes the assignments. You should find your name next to your case when the actual assignments are sent.  The listing also indicates whether you will argue the government or contractor side of the case.  If you do not receive 
your assignment 21 days from class start, contact your instructor.  (Attachment 5, FY05 Schedule).  
B. Read your case.  The “Cases” hyperlink contains a number of cases.  Find yours and read it.
The CON210  Vol2” file (a .pdf document) contains all the cases and is posted at 
(https://learn.dau.mil/CollaborativeTools/Library/VirtualCampus/800261/CON210Vol2Case.pdf)
C. Analyze the decision and write a case brief.  Employing the case brief format (attached hereto as attachment (3)), analyze the holding of the court.  This process will require you to identify the legal issue(s) before the court: the facts of the case relevant to that issue; the rules of law applied by the court; the holding of the court (how the court answered the issue posed); and the reasoning used by the court in applying the law to the facts to come to a decision.  You must draft a written case brief, which will not be graded, but must be turned in on the first day of class.  In addition to the sample brief format (Attachment 3) we also have provided a brief for the G.L. Christian & Assc.  (Attachment 4); so you can see how a completed brief should look.  
D. Identify the best arguments for and against your party.  Although you now know the outcome of this case, the class does not and you will argue “your” side of the case before the class in an effort to persuade them to rule in your favor.  To do this, you must determine which facts and legal principles favor your side.
E. Prepare your presentation.  For this, you will need to co-ordinate with your “opponent”.  There will be no case presentations on the first day of class, so you will have an opportunity to work together on the presentation during the resident portion of the class.  Still, it is a good idea to call or email your “opponent” before class convenes.  While you may make a purely verbal presentation, we encourage you to prepare some form of visual aid, such as a few powerpoint slides that briefly set forth the relevant facts and the applicable rules of law.  A sample presentation is provide in the file entitled “CASE PRESENTATION.PPT” 
F. Have your day in court!  Keep your presentation to about 15 minutes maximum.  Five minutes per side is usually more than enough, with an extra five minutes for questions from the Court (class).  You’ll get high marks for being brief and to the point, as long as you cover all the key points.
G. If you need some help understanding your case, contact your professor before class.            
4. OK.  If you’ve completed the foregoing, you are ready!  See you in class!
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GOVERNMENT CONTRACT LAW – CON 210

	
	MONDAY
	TUESDAY
	WEDNESDAY
	THURSDAY 
	FRIDAY

	WEEK 1
	DAY 1

0800-1630

AM
Orientation & Introduction 

Intro to Law,

Ethics

Contracting 

Principles

Lunch

PM

Contracting Principles

Authority
READ: Chapters 4 , 5 , 6


	DAY 2

0800-1630

AM 

Government Contract Formation

Lunch

Protests

 Property

READ: Chapters 7, 8, 9, 
	DAY 3

0800-01630

AM
Fiscal Law

Labor, Social, Economic, Environmental Issues

Lunch
Fraud

READ: Chapters 10, 11, 12


	DAY 4

0800-1630

AM
Delivery, Inspection, Acceptance & Warranties

Changes

Lunch
Terminations 

READ: Chapter 13
	DAY 5

0800-1430

AM
Disputes
Review

Lunch
PM

QUIZ 



	WEEK 2
	There is no Week 2!
	
	
	
	


CASE STUDY ASSIGNMENTS
NOTE – YOUR ASSIGNED PROFESSOR WILL CONTACT YOU VIA SEPARATE EMAIL TO ASSIGN A SPECIFIC CASE!!!!!!!!! 

 TO FIND YOUR ASSIGNED INSTRUCTOR, SEE THE LAST PAGE OF THIS DOCUMENT!!!

Case






Student Assignment






Government


Contractor






(2nd Presenter)               (1st Presenter)
Edsall Construction, Inc. 4-1







Matter of: Smelkinson Sysco Fd Svcs. 4-25



Matter of: International Bs Sys, Inc. 4-29


Vantex 5-1






Matter pf: Opti-Lite Optical 5-31








Appeal of: Atlantic Electric Co. Inc. 6-1


Dowty Decoto, Inc. v. Dept. of Navy 6-7


Matter of: Magnavox 7-1

Ball, Ball & Brosamer, Inc. v. Reich 8-1


Cardiometrix 8-7





















U.S. v. Vertac 8-23








 

United States v. Hatfield 9-5



SDA, Inc. 9-9







Sentell Brothers, Inc. 10-11



John C. Kohler Co. v. U.S. 10-17
Matter of Makro Janitorial Services 11-1


 
Fishermans’ Boat Shop, Inc. 13-11





Edward R. Lester and Lorraine Ester 13-15



Appeal of Anlagen 13-17









Attachment 1
CASE STUDY
OBJECTIVES:

1.
Illustrate the application of legal principles studied in class.

2.
Observe how the case law is made.

3.
Learn to identify and articulate legal issues.

4.
Practice application of the analytical method to fact situations.

5.
Give the class an opportunity to evaluate legal arguments and judge actual cases.

CASE PREPARATION:

1.
Read the case and note its purpose in the course.

2.
Sift out all nonessential facts and allegations.

3.
Pin down the operative facts and arguments on both sides.

4.
Understand the judge’s rationale for his or her decision.

5. Both presenters will prepare a written case outline to hand in (not graded) as explained earlier and as set forth in Attachment 3 & 4.

6. The first presenter will present in class, in chronological order, section 1 (Forum), 2 (Year of Decision), 3 (Parties), 4 (Essential Facts), 5 (Issue), and 6 (Contractor’s Legal Argument) as stated in the “CASE FORMAT,” below.
7. The second presenter will present in class, in chronological order, the remaining sections, 7 (Government’s Legal Argument), 8 (Answer Questions from Class and Class Vote), and 9 (Case Decision and Rationale).
CASE FORMAT:

1. Forum (e.g., Armed Services Board of Contract Appeals): the place – a specific board or court where the case was heard


Examples:  Co. Sup. Ct. = Colorado Supreme Court




BCA = Board of Contract Appeals




CAFC = Court of Appeals for the Federal Circuit




Fed.Cl. = Fed Claims Court




CPD = GAO Comptroller General Decision

2.
Year of Decision

3.
Parties – the named sides of each case (Identify the specific Government Agency involved
4.
Essential Facts

5.
Issue(s)

6.
Contractor’s Legal Argument

7.
Government’s Legal Argument

8.
Answer Questions and Class Vote
9.
Case Decision and Rationale

Attachment 2
CASE PRESENTATION:

1.
Speak out. Do not simply “read” your presentation.  Try to persuade class to merits of your position

2.
Set up any visual aids (including chalkboard) in advance.

3.
Present, if applicable to your part of the case:

a.
Basic facts and procedural status of the case.(Government)
b.
Identify the issue.(Govt & Contractor)
c.
Contractor’s argument.---Contractor’s turn
d.
Government’s argument.—Government rebuts contractor 
e.
Answer any class questions.

f.
Obtain class decision.

g.
State and explain the actual decision, including any dissenting opinion.

4.
Be concise. Don’t recite all the details, just those relevant to the legal issue.

5.
Do not read extensively from the text of the decision.

6.  Limit presentation to 15 minutes
Attachment 2
CASE BRIEF FORMAT 

Name of the Case (Contractor Presents):  for example, “Contractor versus US”
Forum (Contractor Presents):  Name of the Board or Court.  For example, “Board of Contract Appeals” or “General Accounting Office (GAO)”
Year of Decision (Contractor Presents):  Found within the case citation at the top of the case or within the first paragraph
Parties (Contractor Presents):  The two sides of the case
Essential Facts (Contractor Presents):  The pertinent facts.  Don’t quote directly, but paraphrase as necessary to be concise.  Include those facts the court considered in addressing the issue.  Do not elaborate, change, or make assumptions about the facts.  Stick with the facts as stated in the case.
Issue(s) (Contractor Presents): The question or questions the courts must answer to resolve the case.  The issue is what the parties are asking the court to decide for them.  There is no best way to phrase the issue and there may be more than one issue in a case.  If so, you should list and number them separately.  Each issue should be a single sentence question that can be answered directly with a “yes” or “no” answer, not a rambling paragraph.  Phrase the issue(s) in the form of a question beginning with the word “whether” (e.g., “Whether the quality engineer had authority to bind the government when he instructed the contractor to perform the additional work?”).

Contractor’s Legal Argument:   Why the contractor believes it has the winning argument on the issue – taken directly from the case.
Government’s Legal Argument:  Why the government believes it has the winning argument on the issue – taken directly from the case.

(IN CLASS) Questions (both parties address):  Government presenter asks for questions for both sides.
(IN CLASS) Class Vote (Governement takes vote):   The government presenter takes a class vote on the issue.
Attachment 3

Case Decision and Rationale (Holding) (Government presents): The court’s answer to the issue(s).  The holding may be as a single sentence restating the issue as an affirmative or negative (i.e., “The quality engineer did not have authority to bind the government when he instructed the contractor to perform the additional work because…”).  It should not be a rambling paragraph.

Rule(s): The rule(s) of law used by the court to answer the issue(s).  It may be a statute or the holding or rule of another case.  Do not give merely a case or statue citation (i.e., 18 U.S. Code § or Smith v. Jones, 415 U.S. 1106 (1987)), since the reader may have no idea what that case or statute says.  Rather, paraphrase the substantive law of that statute or case (i.e., According to Smith v. Jones, 23 F.2d 314 (1988), the employees may not contractually obligate the government unless…”).

Discussion: The court’s analysis.  How the court applied the rule(s) to the issue(s) to arrive at its holding(s).  Do not quote the court unless it is essential, but summarize the court’s thinking.  This will typically be the longest portion of your brief.

Dissent: Where applicable, include any nonmajority opinions and dissents.  It there are no dissents, state “None.”

Attachment 3

G.I. Christian & Assoc. v. U.S., 160 Ct. Cl., 312 F.2d 418 (1963)

Facts:

Christian (KTR) was awarded a contract by the Army Corps of Engineers (ACOE) to construct military housing at F. Polk, LA.  The ACOE subsequently attempted to terminate the contract for convenience. The KTR challenged the ACOE’s right to do so because there was no T4C clause in the written contract.  Christian alleged the ACOE had no right to T4C, because the parties had no agreed to give the government that right.  Therefore the government’s refusal to proceed with the contract was a breach of contract. Christian claims that, under common law legal principles, it is entitled to be put in the same position as it would have been if the ACOE has lived up to its contractual duties.  Consequently, Christian seeks the entire profit it would have made if the contract had been fully performed (anticipatory profits).

Issues(s):

(A) Whether The ACOE May Terminate Its Contract With The KTR For Convenience Even Though The Written Contractual Document Fails To Include A Termination For Convenience Clause?

(B) Whether The KTR Is Entitled To Anticipatory Profits?

Holdings(S):


(A) The ACOE May Terminate Its Contract With The KTR For Convenience Even Though The Written Contractual Document Fails To Include The Termination For Convenience Clause.


(B) The KTR Is Not Entitled To Anticipatory Profits.

Rule(s):


(A) The Law Will “Read Into The Contract” The Termination For Convenience Clause Even Though It Is Not Expressly Contained In The “Four Corners” Of The Contract Document.


(B) Contracting Officers Do Not Have Authority To Delete Mandatory Clauses Required By Law Or Regulation.

Discussion: The Armed Services Procurement Regulations (ASPR’s) mandate that the T4C clause “shall” be included in all fixed-price construction contracts.  Even though the T4C clause is omitted from the contract, the written contract refers to the Government’s right to T4C in four places.  Parties who contract with the Government must anticipate that the Government may be required to 
Attachment 4

terminate the contract without being held breach.  The Contracting Officer cannot create a contractual obligation that provides for any payment contrary to congressional appropriation authority.  In this case, payment of anticipatory profit would run counter to public procurement policy established by Congress.  Congress would prohibit a contract that failed to provide for the power to T4C and subjected the Government to liability for anticipatory profits.

Dissent: None. 

Attachment 4
FY 05 CON 210 Schedule 

Date

Location

Instructor

Oct 18

FT BELVOIR

Paris

Oct 25

San Diego

Paris

Nov 1

Huntsville

Friar

Nov  1

Ft Belvoir

Copetas

Nov 15

Kettering

Swanton

Nov 15

Huntsville

Friar

Nov 29

San Diego

Paris

Nov  29
Elgin AFB

Copetas
Dec 6

Kettering

Swanton

Dec 13

Huntsville

Copetas
Dec 13

Fort Belvoir

Friar
Jan 10

San Diego

Paris

Jan 10

Huntsville

Friar

Jan 24

Huntsville

Friar

Jan 24

Ft Belvoir

Turner

Jan 31 

Robbins GA 

Copetas

Feb 7

Huntsville

Friar

Feb 7

Kaiserslautern GE 
Swanton

Feb 14

San Diego

Paris

Feb 14 
Ft Belvoir

Copetas

Feb 28

Yokosuka JP

Paris

Feb 28

Patuxent River MD
Bragaw

Mar 7

Pearl Harbor

Turner

Attachment 5
Mar 7

Huntsville

Copetas

Mar 14

Huntsville

Friar

Mar 21

Philadelphia
 
Swanton

Mar 28

Hill AFB

Paris

Mar 28

Huntsville

Copetas

Mar 28

Tinker AFB

Friar

Apr 4

Picatinny

Copetas

Apr 4

Kaiserslautern GE 
Swanton

Apr 11

Ft. Belvoir

Friar

Apr 18

San Diego

Turner

Apr 18

Tinker AFB

Friar

Apr 18

Huntsville

Copetas

Apr 18

Kettering
 
Swanton

Apr 25

Pax River

Bragaw

May 2

Ft Belvoir

Paris

May 2

Fort Lee

Swanton

May 9 

Huntsville

Copetas

May 16
Warren MI

Swanton

May 23
Ft Belvoir

Friar

May 23
Fort Lee

Bragaw

June 6

San Diego

Paris

June 20
Pax River MD

Swanton

June 27
Huntsville

Copetas

July 11

San Diego

Paris

July 11

Linthicum

Copetas
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July 11

Kettering
 
Swanton

July 25

Boston


Turner

July 25

Huntsville

Friar

Aug 1

Norfolk VA

Bragaw

Aug 8

Columbus OH

Swanton

Aug 15

Ft Belvoir

Paris

Aug 22

Ft Monmouth

Friar

Aug22

Columbus OH

Swanton

Aug 29

Huntsville

Friar

Aug 29

San Diego

Paris

Aug 29

Elgin


Copetas
Sep 12

Columbus OH

Swanton

Sep 26

San Diego

Paris
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